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Abstract

This article presents proportionality as a practical framework connecting democratic theory, 
constitutional government, and the protection of fundamental rights. It describes proportionality 
as requiring public institutions to identify a legitimate objective, demonstrate that a restriction 
contributes to that objective, consider less restrictive alternatives, and balance the expected 
benefit against the imposed burden. The article mentions that proportionality becomes 
ineffective when courts accept government assertions without reviewing evidence, duration, 
exemptions, unequal effects, or changing conditions. It also discusses emergency authority, 
legislative oversight, administrative records, judicial access, delegated public functions, and the 
role of affected communities in identifying hidden implementation costs. Rights are most 
meaningfully tested when policies affect unpopular groups, migrants, prisoners, protesters, 
controversial speech, and communities classified as security risks. The article concludes that 
constitutional resilience requires continuous reassessment, timely remedies, transparent 
expertise, institutional memory, and review mechanisms capable of correcting unlawful or 
disproportionate restrictions while they remain operational.
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Proportionality is at the junction between theory of the constitution and theory of 
democracy. The concept is more than a formula of the judges in September 2025. It 
mandates that public institutions have legitimate aims, create evidence, consider less 
burdensome alternatives and reexamine burdens over time. Such reasoning has an impact 
on legislation and agencies, front-line administration and courts, and that impact is one of 
the resilience of fundamental rights.

After the pressure subsides a democratic system of government that mentions "rights" 
loses the meaning of full citizenship. So when the tough time comes, there needs to be a 
repetition of the justification which can be reviewed.

Constitutional democracy is a blend of popular authorization and restrictions which 
ensure equal and future competitive standing and opposition. Majority rule is necessary 
for legitimacy, checks and balances and rights are provided for prevent a fleeting victory 
from becoming a permanent domination. The practice of democratic theory is important, 
especially in times of crisis, when necessity is being claimed it becomes an issue who is a 
legitimate player. Constitutional protections should ensure that the "unpopular speech, 
the fair process, and independent review" are not undermined while at the same time not 
preventing every "urgent action.

The central question of the core test is whether or not power is contestable. Adopt 
emergency measures, electoral regulations, policing and administrative decisions which 
maintain a viable way and means of criticism, correction and transitional process of 
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peaceful change.

Proportionality as a method to assess restrictions on rights, when under pressure. There is 
a legitimate objective that must be pursued; Must serve that legitimate objective; There 
must be consideration of a less-restrictive means to serve the legitimate objective; Must 
be congruent with and proportional to the objective to be served. The method takes a turn 
for the worse when courts start to prefer deference absent proof and use the official say as 
a proxy for proof. Strong review with coverage of scope, duration, exemptions, data quality 
and distributional impact, and changing conditions. Proportionality also needs to be 
periodically reviewed; what may be proportional during an acute crisis may not be in the 
changed context of a new set of facts, capacity or alternatives.

When protection does not blink in the face of uncertainty, fear, and political imbalance, 
fundamental rights will also stand resilient in the face of that. Most challenging instances 
are when it comes to unpopular communities, controversial speech, migrants, prisoners, 
protesters or communities labeled as security threats. Equal protection in off-season 
provides weak clue as to strength of the Constitution. Resilience is manifested in due 
process, in the assessment of individual cases, in legal representation, review and 
reasoned arguments being maintained in a pressure situation.

Spatial effects are very important to consider, as is the effect of the rule on people with 
disabilities, the language they speak, and their income; also, migration status, but also 
effects through access to digital systems; a formally neutral rule can generate 
concentrated effects on the distribution. There is a need for both doctrinal and empirical 
focus, therefore, on protections for rights.

Only if access, timing, remedies and compliance is a right fit for the courts is it a 
constitutional guardrail. There is a decision after the emergency measure is elapsed, 
which can be used to enlighten on doctrine but not to ensure protection to the concerned 
communities. But rules of procedure, rules of standing, obscurity, classification, cost, and 
delay can be found which preclude review of the most significant decisions. Therefore, a 
judicial mechanism with expedient process, access to evidence, substantial compensation 
and counter security is required.

Administrative records which detail the reasons and alternatives relied upon by courts are 
also important. This is because the absence of any record for review results in the courts 
speculating on whether executive action indeed takes place, while rhetoric on the 
constitution seems destined to become a political message and not a genuine limitation.
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Legislative oversight provides democratic endorsement and permanent monitoring in 
what measures are being taken or not, yet giving something its sanction is not enough to 
guarantee that things are being well controlled. In order to be effective, the committee 
must have staff members, documents must be submitted to it for consideration, it must 
have the power to hear and legislatively approve or terminate delegated powers. When re-
voting, take into account new evidence and not just the crisis story that originally took 
place. This is also important with budget review, as great programs don't always die from 
legal issues, and continue long after.

While careful design can be used to securely provide access to sensitive information, 
public reporting can be a useful means of holding people accountable. Legislative tensions 
give an indication to what extent the legislatures function as autonomous watchdogs and 
to what extent they serve as reflection of the leadership of the Executive Party.

Tests for the constitution in times of emergency are traced to the governmental reaction 
needing to be swift, to this end giving itself the authority to concentrate. The central 
question becomes an issue where there is no longer a clear demarcation of exceptional 
power. According to the Venice Commission (2005) the leading principles of guidance on 
the legality of restrictions, necessity, proportionality, temporariness, parliamentary 
control and judicial review should be emphasized. Those principles transform an 
"unsupervised" licence to emergency power as a supervised instrument.

A constitutional system also requires the rules for post emergency audit, renewal, 
publication, data retention and procurement, as well as delegation. In its absence, a 
temporary measure might find its continuation in everyday rules, routines and 
technological structures beyond the formal expiration date.

Institutional constraints have an impact on the degree of independence, capacity, 
transparency and coordination. A court that is actually independent, but has no timely 
access or its remedies cannot be enforced provides weak protection. As long as a 
professional civil service is not secure, it will be open to loyalty tests. Election officials 
require resources, physical security, protection and confidence in the law, and public 
accountability.

It is important for media freedom to have access to information and protection against 
retaliatory research. Constraints are made durable if multiple institutions are able to 
detect, expose, delay and fix abuse. Redundancy also decreases the risk of the entire 
accountability system being eliminated if one of the bodies was caught.
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There should be a distinction between commitment, capacity, behavior and outcome 
when measuring. Strategy documents are a measure of commitment—treaty ratification 
record; budgets and levels of staff are a measure of capacity. Administrative action and 
enforcement practices demonstrate behavior and outcomes in the areas of safety, access, 
equality and remedy. True to their name, false optimism is minimized when all four types 
are combined.

A country could better document even if abuse is still happening, or-if it's unrelated to 
documentation-could pursue other methods of economic enhancement. Mechanisms are 
identified by evidence based on longitudinal, matched comparison and tracing of cases, 
including interviews with affected communities. Knowledge and awareness of the 
situation on the ground, data quality, is also important due to the underestimation of 
violations in official records, the focusing of civil societal lists on visibility, and the 
exclusion of informal residences and intimidation eviction from legal lists.

If that is the case, remedy is just as important as it is in case of a declaration constitutional 
review does not go beyond. Relief may be provided through release, reinstatement, 
compensation or correction of the data, deletion of the data or records, revision of policies, 
monitoring or a reconsideration based on lawful factors. There are many harms and many 
different reactions and if they do not take place immediately, the relief may be of little 
value. Recurrence should also be considered by various courts and oversight bodies as an 
individual settlement could leave a flawed rule in place.

Remedy design is the link between adjutrices in the form of law and administrative acts. 
When institutions reach that point of being aware that, if they engage in an unlawful act, 
they will correct it in time, keep track of their compliance and in the future be led towards 
action and consequences beyond once only, then they can act in accordance with the 
constitution.

Commissions or delegated powers are as subject to constitutional consideration as 
activities of the government itself. Contractors now take care of such things as data 
management, material logistics, detention services, identity verification, communications 
as well as security infrastructure. Even if public authorities have a legal responsibility, 
commercial confidentiality, complicated subcontracting and proprietary systems can 
make it difficult to monitor. This includes maintaining access for audits, reporting of 
incidents, portability of the data, correction and termination rights in contracts.

It is also a requirement for procurement agencies to have technical skills to assess 
technical claims. The protection of rights does not rely on whether coercive or 
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classificatory authority is mentioned in any statute, manhandling or vendor's platform.

Use of evidence must include participation, in order for it to serve as a democratic 
proportionality. Often communities burdened most are in the best position to have 
information on the failures of implementation and viable alternatives. While a process of 
consultation may not obviate the need for legal review, it can shed light on any of the 
hidden cost or enhance institutional reasoning. The purpose of public reasons is to engage 
with the evidence and not simply make the point that the evidence was received.

In addition to this, there is needed transparency of independent expertise. Urgent policy is 
possible with scientific advice but there is uncertainty in expert advice. When 
proportionality is based on assumptions, dissent and update schedule as well as conflict of 
interest discloses proportionality to grow with the knowledge. When evidence is 
contestable, but not insulated, deference might be legitimate.

Constitutional resilience does not necessarily manifest itself in a beautiful constitution or 
a renowned decision. Proof can be seen where institutions are able to be limiting on the 
urgency of power in real time; where they're able to maintain equitable relations; where 
they bring change to harm and apply an appropriate remedy that's easily available. 
Comparative design facilitates redundant, proportional, transient, evidence-based, and 
ongoing design review. Those protections also concern legitimate emergency action: "To 
have those protections is to have clarity of authority and maintain that trust.

A democracy is strongest when those who wish to create an exception out of an 
extraordinary necessity cannot do so with impunity and when all limitation is subject to 
argument. Emergency review should continue until it is done in a lawful manner and the 
residual data, powers, contracts and restrictions receive lawful disposition. No timely 
access to a safeguard can save doctrine and it has the potential to cause individuals to 
perish.
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